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5. CdMﬁissibn Anélysis and'Adtion
Paragraph 1090 of the FCC’s Order gtates, in part:
Stales thll alsa consider wh&ther new technologies (e.g. fiber ring or wireless

ne:works) ‘perfarm functions similar to those performed by an incumbent LEC's
tandem switch.and thus, whether some or all calls terminating on the new

'/encrant's:network'should be ‘priced the same asg the sum of transport and

termination via the incumbent LEC's tandem switch. Where the interconnecting
carrier's switch sexvas -a geographic area (*21] . comparable to that serxved by
the tncumbent. LEC's tandem switch, the appropriate proxy for the interconnecting
carrier's additional costs ls the LEC tandem interconnection rate. {(emphasis ,

added.)

The Commlssicn has consldered the functionality and geographic factors cited
by the FCC: and concludes that aome but not all of the calls terminating on AWS

”network shou]d ‘be’ prlced at the same rate USWC is compensated for lts tandem
'_Swltch ;:5(,;:. , R !

::AIl th@ partmcs and the ALJ acknOwledged that AWS' MSC nthches function in end

da,fxce capacities for some. calls and in tandem capacities for others. The
.CommszLOn flnds that actual. performance of the gwitch on a given call, rather

-:chat the capacity to perform with respect to that call is the critical guestion.
‘nl The- Comm1551on £inds, thexefore thabL it would be appropriate to compensate
“AWS at the hxghar tandem ' rate for calls that requirxe itg switch to perform
:[tandem wltchlnq fUﬂCtlonS and to be compensated at the lower end office rate
:1fox calls that slmply require end office function.

- - ? - - —;~'—Footno:es— R T T

”‘Anl If the FCC paragraph meant chat all calls terminated on a switch that had

“the capacity to.perform. tandem switch functions should be .compensated at the
.*Tcandem ewitch rate, the FCC's reference to the Commission determining whether
1',"some ox’ allr of ‘the calls should be so compensated would have no meaning. To ° i
';nge meaulng to ‘the "some or alln langnage, actual performance of the switch: on

. .an glven call rather chan abstract capaclty to perform,.ls the key to the rate

- - -ve--.l,{if —‘-'-'-}* - - ~555nd Footnotes- - - = - = = =« = = = « &« « = - =

(221

" The chﬁJSSLQn will direct uswc £o . work out, in conjunction with AWS, an

- LEXISNEXB ,  LEXIS-NEXIS

.appropr;ate means to identify . the functions actually performed with respect to

the - USWC calls termlnated at AWS '8 MSC and to compensate AWS accordingly.
E. Acéessgcharges fdr'IntraAMTA n2 Roaming Calls
- - & - -FOOENOLES- - - - = - < = - = = = % 4 o= o e =

' n2 MTA raféra to the Major Tradinq Arma, which is the geographical area

‘considered by the FCC to be the local calling area of a CMRS provider, such as

AWS. Roaming areas are much. smaller geographic areas defined either by the

'gignal reach of a cell site or by marketing practices which may aggregate

| LEXIS- NEXIS
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"-chargee, and thar crosse« a atate boundary.

.»?The Major Tradxng Area (MTA)
.- be the lecal. callzng area of a CMRS. providex, such as AWS.
AWS in thls proceedxng covers a large ared:

‘North Dakota “over [(*23]

cross state boundarles

1. ASW

7‘4 -End Footnotes- -

-

7 7:30PM SWILKINSON BARKER LAW-

; ﬁseveral cell sLCes Lnto a szngle roamxng area for billing purposes.
" oMRS subscr;ber may make a call within the MTA,

202 308 9700:%12
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A= such,

that is subject to roaming

ia‘the geographical area considered by the Pcc.to
The MTA ralevant to

half of South Dakota,.a significant portion of
The parties could not agree on the

,Wlsconsln,,and a small portlon of Towa .
compensation for calle that 1)

‘originate and terminatc within the MTA and 2)

"-Aws asserted chat the MTA ig- the approprlace deflnlclon of its local service

almost all of Minnesota, all of .

'i;area and as sucn, calls ox;gznatxng and termlnating within rhe MTA should be

S identlfying such traffic USWC argued that it- charged AWS . access charges under

charges were; not dlfferentlated but were
. that anluded toll chaxges USWC agserted
gfaccess chaxgea wexre nxpl:c;cly delxneated
‘forder to fxnd thar rha current paymenr of

The 'A [*74]

Department

l'nhe 1994 pre ex;stlng agreement and therefore, it is entitled to continue to
J¢ollect . those charges USWC clalmed that under: the pre- existing agreement access

included in a single "blended rate"
that it is unnecessary teo find that
under the pre-existing contract ‘in
charges hy AWS is appropriate.

“?to maxncain the status quo ante wzth respect co access’ charge paymente foz

}finterstate roamzng traffic The Department argued that USWC has not met its

':7?has bean cellectlng 1nterstate access from AWS: in the past under the parties’

1994 agreement Therefore,

the’ Depar:ment argued, USWC ic not entitled to
';collert interstate access chargea thh respecc to intra-MTA roaming calls.

" The ‘ALY reccmmended that USWC not be ellowed to assedas AWS interstate access

'»'chargea for intra-MTA roaming ‘The ALJ noted that Paragraph 1043 of the FCC's

:“:part~?

the new traneport and . termlnation rules should be applied to LEC

“First Order epeclflca]ly refers £o .interstate roaming traffic, and states in

and CMRS

‘=traff1c that currently is not sub}ecc te such charges, and are asaessed such

cnargea for craffic that - i3 currently subject to interstate acces

LEXIS NEXIS

RN meimher of rhie Ried Bhevics pio g

RECRTY

N TIMENAY

e

AOREM

LEXIS: NEXIS'

& A ncantrer s che Reed Flevier pie grverp

PR

s charges.

INT TIMENOY

LEXIS-NEXIS

&A ammber of th Pacd Elseviss pic group

A 4RPM



SEND BY: 11-14-97 ; 7:31PM WILKINSON BARKER LAW- 202 308 3700:=213
- S . ST S Page 14
b T o _ ' 1997 Minn. PUC LEXIS 118, *24 LEXSEE

Bascd ontthls languaqe, the ‘ALJ concluded that the FCC is seeking to maintain
- (*25) ‘the . stabus guo -ante with respect to access charge paymentc for
.~ interatate roamlng ‘traffic. .The ALJ found that USWC has failed to prove that
' ;AWS'lor;glnatxng intra-MTA roaming traffic was subject to access charges prior
to the FCC's First Order and therefore was not entitled to apply such chaxges to
such craff;c ‘now. .

5, The Cbmmiss1on's Analysibfahd Action

‘In the Commission's view, the FCC Order (Paragraph 1043) seeks to maintain the
status quo ante regarding intra-MTA roaming chargea. The Commission finds that
USWC has falled to prove that sucgh traffic was gubject to interstate access

. charges prior to the FCC's Order. Therefore, the Commission concludes that USWC

- . must not assess AWS lnterstate or lntrastaCe acceda charges for intra-MTA

roaming trafflc

F Compensatxon for Termznating Paglng Calls

‘{«The partzes could not agree whether AWS was entitled to receive compensation
'»from USWC for tcrmlnatlng pagzng calls originating in USWC s mervice area.

;_51;aAWS~

o RTINS SRE RSN

:.used ‘to del;ver such calls because Uswe lB the origznator [*26] "of such
o0 . callsl Regardlnq USWC s.'claim that AWS has the duty to provide reciprocal
““'f'--‘.:_compensatlon, AWS references Paragraph 1008 of. the Order which states, in part:

: n,T:Accordlngly, LBCs are oblzgdted putsuant to sertlon 251(b)(5) {and the :
- ’_7;correepond1ug pricing standards of section 252(d) (2)), to enter into reciproeal
o "f;compensaLzon arrangpments wzth all CMRO providers, lncludlng pagzng providers,

;for thP transport and termlnatxon of tzafflc on each other's networks

R :  AwS'alsd"cited'Pafag:aph;1092.¢f the Order which states, in part:
. '_fPaglng prov1dera as telecommunxcatlone carrxers are entitled to mutual
— ,“'}"cOmpensatlon for the cransperc and termination of local traffic, and should not
' - be required to pay chargea for traffic that originates on. other carriers’

;neLworka N

2;.Uswc"

, : 3U5wg argued tnat AWb is not entlcled to recelve compensatlon from USWC for ;
- : term;nating paging calls origiuat;ng in USWC's gervice area. USWC acknowledged
that the duty to prov1de reriprocal compensation for transport and termination
‘arises undex § ”Sl(b)(S) but arqued that reciprocal compensation is
_1nappropriate tor AWS'! pagjng services becduse paging services are one-way
- .commuitication, i. e. no (*47] ‘calls originate on AWS' facilities to be
. terminated by USWC.

. 3. The’pehartment ‘ S _ :
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The Department agreed with AWS. The Department contended that it has seen no
legal authority offersd in this proceeding to permit the ALJ to depart in this
ingtance from the gemeral rule that each party pays for calls originating on
their awn network (Initial Brief, pp. 16-17) . Referencing the FCC First Report
“and order, Pafagraphs 1008, 1042, and 1092, the Department argued that (i)
paging providera are considered to be telecommunicacions carriers, (ii) LECs are
prohibited fraom charging paging providers for calls originating on other
‘carxrier's networks, and (iii) parties that terminate page calls must be
cdmpensated by the company upon whose network the page call originated.

4. The ALJ

_ The ALJ recommended that AWS not be required to pay for the termination of any

USWC originated calls through direct termination charges. The ALJ found that AWS
is allowed to charge for the termination of USWC originated paging calls based
on the outcome of’ the FCC's future review of this issue that is provided under
tha FCC Order

Comm1551on Analy51s and Accion
Paging prov1ders are deflned in che FCC  [*28] Order ags "telecommunications

carriers,k and under the Act, all telecommunications carricrs axe entitled to
}reclprocal compensation, £rem incumbent LECs. (47 U.5.C. § 251(k)(5)). The FCC

V'Order atatea the rule clearly

Arcordlngly. LEPs ‘are cbllcated purSuanL to section 251(b}) (S) and the

;correspondlng pr1c1ng standards of section 252(d) (2), to enter into reciprocal

gcompensanion arrangements with all CMRS providers, including paging providers,

.The FCC has re1terated thls zule ‘as follows

- for the :ranaporc and tPrminatlon of traffic on each other's networks,

(°CC ‘Ordex; R 10Q8) .

;Paglng providers as telecommunicatlons carriera, are entitled to mutual .
‘compensation for the transport and termination of local traffic, . . . . (FCC
Orderx, P. 1092) '

The Commlssion fxnde no excluslon in the Act or the ¥CC Order that would prevent

- applzcatzon of the clear rule that AWS should be compensiated by USWC for

;termlnatlng paglng calls orlglnatlng in USWC's service area.

G. Dedicated Pagxng Fac;llties

'The parties-could not agrea whether AWS should be required to pay for facilities

required - to connect AWs' dedicated paging facllitjes to USWC's metwork.
1. AWS

Withzréspect. [*29] to charges for paging facilities, AWS relied on

- paragraphs 1092 and 1042 which state, respectively, in vart as follows:

Paging providers as telecommunications carriers, are entitled to mutual
compensatlon for the transport and termination of local traffic, and should not

. be required to pay charges forx traffic cthat originates on other carriers®

- LEXIS*NEXIS | LEXIS*NEXIS
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LraEfxc As of the effective date of this order,

AUWS arguéd that by trying to impose facilities charges on AWS,

2. USWC

USWC is trying to circumvent this rule

T

03 J700 =13
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- wWe therefore conclude that ‘section 251(b) (5) prohibits charges such as those
_Bome lnvumbenc LECs currently impose on CMRS providers for LEC-originated

a LEC must cease charging a

- CMRS provxd&r or other carrier foxr terminating LEC-criginated traffic and must
'prcvzde that, traffic ta thé (MRE provider or other carrier without charge.

as it has done in

USwWC. proposed chat AWS should be. required to pay for facilities required to

“connect AWS'.dedicated paglng facilitcies to USWC's network. USWC noted that

'fsauLhweSCErn ‘Bell requestead clarification from the FCC regarding its rules for
'1nCerconnectlon between .LECs and paging carriers and that on May (*30)
1997, :he Ecc ‘eatablished a plead;nq cycle to receive comments on Southwestern

Bell's requpst USWC asked that any Commission decision should be deslgned to
*'atcommodata later act;on by the 'FCC.

The Department

-The Deparcment stated ‘that no - legal authority has been offered in this
‘proceeding that “would justlfy pexmitting the Al to depart from the general rule

. «that each’ party. pays for calls originating on their own network. The Department
- argued that USWC bénefits from the facilities used to transport paging traffic
gbeuause those faclllties permlt ‘USWC's customera to place paging calls.

22,

Addltlonally, 'the Deyartment noted that paging calls that originate from USWC

;cuatomers generate return calls to USWC's network for which USWC is

ffor cerminac;on 5

' 4L'The'ALJ

The ALJ recommended t:haP the ANS snould not be requlred to pay USWC
‘nusage of facilltles assoclated wzch the delivery of paging services.
noted ‘that the PCE expressly prohlbits the imposition of charges .as

bean‘applied in the pa

Bt

statlng at. Paragraph 1042 of its Order:

for any'
The ALJ
they had

'VWe cherefore conclude thac aectzon 251 (b) {(5) prohibits charges such as those
-impose on CMRS providers for
a LEC must cease

:‘charge

soma 1ncumb=nt LECS currently
'LEC origznated traffic

As of thé effective date of this order,
'Tcharging a CMRS' prov1der or otheéx carrieér for terninating LEC-originated traffic

[*31)

and muct provide that traffic to the CMRS provider or ather carrier without
(emphasis added) .

deliver asuch traffic.

(FLL Order, Paragraph 1042)

the delivery of such traffic must also be pald for by USWC.

| LEXIS-NEXIS

&A mmber of 1 Kecd Flacwies ph grinuy

LI

i
W

vy -
.

-
)

¢

{

[

LEXIS-NEXIS

& A omaniies of e Reed Flievier plo grony

TIMIN,TY

AT

g Mpegmurer

" The ALJ c1ted Paragraph 1042 of . che FCC Order and stated that the requirement
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5 ThefCDmmiasion'sVAnalysiinédd*Action

.Thg FCC order Paragraph 1042 quoced above clearly states that: ‘incumbent LECs

gk provmde traff1c to the CMRS provider without charge FCC Rule § 51.703
(gtay llfted) atateg:

A LEC may not asgess charges on any other telecoumunications carrier for local
~caleCQmmunicatlons trafflc that originates on the LEC's network.

fAs a result, che Commission tznds that AWS is not reqplred toc compensate U S

WEST for the facilities used. co deliver [*32] paging traffic to AWS' paging .

network, , ,

« H. Effactive Date for Reciprocal Compensation

The partieé“ag;ee'that reCiprocal compensation is required by FCC rules, but
disagreed as to the date when reciprocal compensation should begin.

1. AWS

fAﬁ? argued that the etteCthQ date for reciprocal compensation should be October

.3, 1996, che date when Awg qubmacced ita requeat for Lnterconnentlon o USWC.

2 USWC

: USWC argued fcr a November 1, 1996 effectlve date becausé that was the day the

atb Clrcult Cnurt llftcd the stay of the FCC rules,

‘ 3. The-Department

ihe Departmenc argued that the" effectlve date Bhould be October 3, 1996. The

Department argued .thatr 1n llftlng the stay, the Court detarmined that incumbent

'LECs, such as USWC, were not: entitled to protection from FCC rule 51.717.

'L;Consequently. the Department teasoned USWC should not receive a benefit that

fthe Elghth Cerult has determlued the Company ls not entitled to have.

The ALJ

fThe ALJ recommended an October 3, 1996 ‘effective date. The ALT reasoned that an

“order of :an: admlnlstratxve agency, such .as the FCC, that is initially scayed and
" then’ allowed to go -into. effect 'is effactive as. of its initial issuance ' [+33]
‘date.’ ‘The ALT noted although the Elghth Circuit Court of Appeals temporarily ;

slayed the effectiveness of FCC Rule 51.717(b). the Court lifted the atay on
November 1. Thus, the Rule went into effect permitting reciprocal compensation
from the. original submxssxon ‘of an interconnection request. In this cace, the
ALJ found, lifting of the tempcrary etay rendered the Rule effective on October
3, the day AWS submitted its request for intercennection.

' The ALJ stated that if AWS doces not receive reciprocal compensation from the

original effective date of the FCC Ocder, AWS will be denied the benefit which
it had been unjustly reatricred from receiving due to the erroneous encry of a

atay.

5. Conmission Action
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The Commisaicﬁ";ﬁ"?ezududed'by the arguments prasented by AWS, the Department
“and the ALT and’ finds that the: effectlvn date for beginning reciprocal
hﬁ o compensatxon is October 3, 1996.

'I. Rates Pending Order

The parties disagreed over the level of reciprocal compensaticn rates shculd
apply between the commencement of reciprocal compengation until an Order is
issued in this proceeding.

b 1. AWS
. .- AWS argued chat the March 1994 contract expired on December 31, 1996, so the
i ..[*34] ‘ contract rates set by that contract cannot be used for reciprocal
' ,compensat;on ANS stated rhat the Amendment (Exhibit 14) provides tor a true-up
for the remalning months of 1996 after the 199%4 contract expires and the Interim
vAgreement (Exhlblt 13) provxdes for a true-up for the period beginning January
1, 1997, to uhe'"results" ‘of this arbirraticn.

'USWC'

SWC argued that the March 1994 contract contained an "evergreen clause" which
”fprovided that .after December 31, 1996, the contract would remain in effect on
, a month by morith basis until: ‘written notica wags given by one of the parties.
- USWC claimed that the Exhibirs relied on by AWS clearly indicate that the
. parties conremplatsd that Lhe March 1954 contract would remain in effect until
. the resclution of the dlSpute through negotlat1on .and/or arbitration. USWC
e R characterized the good ‘faith lump sum payments (provided for in the Amendment
~and the Interim Agreement) as an expedient to allow the parties to continue
';helr buslneua:xalaclonahip without inverrupltion of dervice.

The Department

The Departmen* tock ne: posxtzon on whether the subsequent agreements between the
- ‘parties have supplanted the March 1994 agreement but {+35] noted that the
1994 rates should prevaﬁT unleas the Comminaion determines that the amendment
: and 1nter1m agreement are binding.

il

4; The ALJ a

: The: ALJ found that the record did not. ¢ceonclusively establish whether that
w - ' agreement was terminated on December 31, 199% or continued in effect after this
' .date. To determine the intention of the parties, the ALJ applied that parole
‘evidence rule and considered the language contained in the pertinent agreements,
"Exhibitg 13, 14 and 15. Upcn review of these exhibits, the ALJ concluded that
the 1394 contractual relationship between the parties continued and that the
parties intended to clarify compensation issues.

[ ‘ According to the ALJ, Exhibits 13, 14 and 15 show that AWS and USWC had '
substantial, dynamic disagreements over their compensation relarianship and rthar
these parties intended to change their compensation relationship. The ALJ found
that USWC has failed to prove that the parties intended to continue the 1394
compengation rates after December Jj1, 1994é. The ALJ indicated that the parties

fr—.
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ghould ‘honor the agreeménrs identified in Exhkibita 13, 14 and 15, but noted that

. the exhibits" focus ‘primarily on crue upy aud do uot <learly gtate [*36] what
Araces apply

5. The Commlssion's Analysis and Action

. The question'whether the partizs modified the March 1994 contract is a red

herring in this proceeding that the Commission will not pursue. Whether the

contract terminated or not is not relevant to the Commission’s decision in this
proceeding. Any changes to thig agreement, subzequent to AWS' request for

renegotiation, are a contractual digpute between two private parties and not a
matter that need coacern the Commission.

FCC Rules § 51.717 set the initial reciprocal compensation rate at that rate
prevalang in the pre- exmsczng agreement until the state commission approves a

‘dlffaranr rate. The parties agree as Tto the rates set by their March 1934

gontracr and the Commiasion has ncf approved any rate agreement other than the

.going- forward .rates set in this Oxder. See above at Section B on pagez 6-9. The

rates in exlstence at the beginning of réciprocal compensation were set by

" Commission approved taviff. No other rates have been approved by this Commission

since then. Whatever the parties arranged between themselves subsequently does
not alter the fact that the Commission has approved no other rateg than thosa in

‘che"[*37]  fMﬁrch'1994 contrack.

Acccrdlngly,'thé Cbhmission'will make no decision regarding the gtatus of the

part199"incer1m agreaments (Exn1b1CS 13, 14, aad 15) and direct the parties to
seelk rcgolutlon of their dispute on thig issue in anothar forum The rates which

'shall prevall from the commencement of reciprccal compensation until an

arbxtratlon order is issued in this proceeding are the rates set by the parties

"March 1994 agreement No true-up is warranted.

T, Plck and Choone Option
1. AWS

AWS claimed thaL USWC must maks available to AWS any rates, terms, and
conditions that have been’ approved in agreements batween USWC and other

'telecommunicatlons carriers. AWS cited Federal Act Section 251(i) as obligating
" USHWC totmake ava;lable any intercounection, gervice, or natwork element provided
.-uindexr ‘an.agreement approved under Section 252 to which it is a party to any

other'reQuesting telecommunications carrier upon the same terms and conditions
as those provided in the agreement.

AWS  argued that the Federal Act and FOC Rules support the interpretation that

individual provigions of publicly £filed intercsanneccion agreements can be
selected by a requesting carrier.

2. USWC
(+38] |
USWC argued that the Commission should reject AWS' recommended pick and choose
provision in this case. USWC noted that the FCC Rules and Orders allowing a pick
and choose provision were stayed by the Eighth Circuit Court of Appeals. USWC
further noted that in staying the rule, the Court stated that such a provision

" would operate tg undercut any agreements that were negotiated or arbitrated.
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USWC .also noted that the Minnesota Commission has rejected the pick and chooase
rule in the Consolidated Arbitration Proceeding, Docket Nos. P-421/M-95-7293,

g5%, 9509.
3. The Department

The DeéarCment andlyzed the Federal Act, FCC Rules and Orders, and the
Commidsion's éarliex decision in the Consolidated Arbitration Proceeding. The
Department . noted that the FCC's rules which would have permitted AWS to “pick
“and choose",cerms trom other agreements, a3 been gtayed in Federal Court. The
Department further noted that in itg earlier ORDER RESOLVING ISSUES AFTER
RECONéIDERATION AND APPROVING CONTRACT in Docket Nog. P-421/M-36-723, 855, 909,
the Commission directed that the following language be added to the Agreement:

The Parties agree that the provisions of Section 252(i) of the Act shall
[*39] apply, including final state and federal interpretive regulations in

effect from cmme to time.

“The Department recommended that’ thxa language also be required in the agreement

 -between AWb and USWC because of the unsetrled nature of the law.

4.-The.ALJ‘

Accordlng to the ALJ, the appllcable law is Section 252(i) of tha Act which
provides:

. local exchange carrLQV_ahall make available any interconnection, service, or
?network element provxded undex an aqreemenc approved under this section to which
it is a party. td any other reguesting telecommunications carrier upon the same

terms and conditions as thoge provided in the agreement.

The ALJ noted that in 47 C.F.R. § 51.809, the FCC interpreted Section 252 (i) to
requiré localVexchange;carriers;to.make available -

any inleldual 1nterconnﬂctlons, service or network element arrangement
'contdlned Ln any  agreament to ‘which it is a party that is approved by a State
‘Commisnion pursuant to. sertlon 252 of the Act, upon the same vates, terms and

_.conditlons as. those provxded jn the agreement.

However, the- ALJ also noted that on October 1S, 1996, the Eighth Circuit Court
ol Appeals scayed 47 C.F.R. § 51.809, the so-called "pick [*40] and choose®
‘rule at issue. Accordlngly. the ALJ recommended that the parties include in

‘their agreement a recognition thac the law on this issue is unsettled, a3 was
ordered in the Commission's March 17, 1397 Order after reconsidaration in the

 Consolidated Arbitration Proceeding.

5. commission Action

;For ‘the reasons articulated above by the Department and the ALJ, the Commiasion

finds it ‘appropriate to direct the parties to include in their agreement
language adopred by the Commission in the conanlidarad arhitration rhat
recognizes the unsettled state of the law on the application of section 252(i).
n3 The gpecilfic language is:

\&dd
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The parties agree that the provisicns of section 252(i) of the Act shall apply,
including final state and fedexal interpretive regulaticas in effect from time
to time.

-~ - - - “im = e e < = < =« = a - - -FoOtmOtES~ - - - = = = = = = = = - = - - - -

n3 Infmakidg.theii recommendations, both the Department and the ALJ noted
that the Eight Circuit Court of Appeals had stayed 47 C.F.R. § S..809, the
‘so-called "pick and ¢hoose" ruls. The fact that gubsequently the EZighth Circuit
Court of Appeals has issued a final order striking down the "pick and choose"
"rule  {(July 18, 1997) strengthens their reocommendations and the Zurther
demonstrates the reasonableness of the Commission's decision on zhia iggue.

w = = = e & = 2 = = = « - - - - -End Footnoteg- -~ - - - - - - - - = - - - - - -
(*41]

X.. Pcints of'InterconneCtion,

The" partzes could noc agree on which of them should determine the points of
j:n:erconnectlon '

1 AWS

Aws argued that it is entltled to interconnection at whatever pcint it believes
is technically feasible subject to the same reasocuable space and eguipment
llmltatlons that are lmposed ‘on-.other LECs and incumbent LECs. AWS also
~c1aimed that it ‘entitled to phys;cal ‘collocation for remote gwltchlng units
(Rqu) ‘and: digxtal loop carriers (DLCs) or virtual collocation. AWNS cited
ederal Act SectiOns 251lc) (2) "and (6), FCC Rule 51.30S, and FCC Order,
VParagraphs 212,and 573 1n support of its positionsg,.

. AWS also argued that USWC is not entitled to select points of interconnection.

AWS atated that the burden was on USWC to demonstrate with clear and convincing
‘avidence: that a requested point of interconnection is not technically feasible

.. angd: alleged ‘that USWC has not demonatrated any infeazible interconnection ia

thig’ prOCeedlng

2. US_WC

; USWC stated thac it would offer the choice of virtual collocation, prhysical

collocatlon,,or mid- span meet. arrangementa as the points of interconnection if
they are technically ‘feasible. Additional points of intercomnection [*42]
must be requested via the bona fide reqgquest process.

. The Dapartment

The Department supported AWS' right to determine where to interccnnect subject
to ‘interconnection points being technically feasible for USWC. The Department
cited the Commission’s decision in its ORDER RESOLVING ARBITRATICN ISSUES issued
December 2, 1396 in the Congolidated Arbitration Case. In that Order, the
Department noted, the Commigsion required USWC to allow intercomnection at any
technically feasible point on its network requested by the CLEC.
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- .. 4. The ALY

The ALJ agreed with the Department that the Commissicn/ should adopt language
gimilar to whar it adopted in the Consclidated Arbitration Order, providing that
AWS should be entitled to interconnect its network with USWC at any peint that
is technically feasible subject to space and equipment limitaticnas.

o 5. Commisgion Action
The Federal Act and FCC rules are clear. AWS has the right to interconnect and

USWC will be reguired to allow intarconnection at any tecnnically feasible point
on the network that AWS reguesats.

L. One-Mile Distance Mid-8pan Meet Point
1. USWC

'Uswc proposed thac a limit be placed on the length of facilities (*43] that
USWC. must construct to establish a mid-span meet point arrangement. USWC stated

" thata reasonable -standard would be to limit USWC's construction obligation to
no nore than one mile of. fac111c1es and no more than cne-half the distance of

- ; jointly prov1ded facilitias. USWC also recommended that direct trunks should be

- established when' traffic ‘between USWC and AWS exceeds 512 CCS. USWC explained
that . the reason for thia. recommendation is to ensure an efficient mix of direct
trunk transport and tandem swltching

-

AWS

- ) AWS objected to USWC's proposal .arguing that the Federal Act and FCC Order
' ’allow AWS to gelact any technlcally feasible method ¢f interconnection and

accass to- unbundled network elements with no limitation on distance.

o AWS Tnoted thac USWC's proposed oneg mile limitation for meet points is contrary

ta- what Uswe- agread to in the consolldated arbitration proceeding and argued

‘that. UswWe ‘should not be permitted to discriminate against AWS in this proceeding

. : by arbicxazlly 1mpoglnq s distagce limication which shitts the costs of
“znterconnectxon to AWS.

Aws prnposed thaL the companxes ‘negotiate meet pointa and each party should be
,respon51ble for costs to’ construct [*44] facilities to the meet points.

3} The Department
“The Deparrment clced the chmLGSLOn 8 ORDER RESOLVING ARBITRATION ISSUES issued
 December 2, 1996 in which the Commission noted that USWC agreed to negotiate
mid-span meet points of intercgonnection without any presat distance limitation.
The Department recommended a similar determination in rhis proceeding that no
distance limit be set.

— ‘ 4. The ALJ.
The ALJ recommended the same treatment in this docket as the Commission adopted

in the Congdclidated Arbitration Proceeding, i.e. to not limit the distance for
meet points.

s
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|
. 5. Commissiom Action
The Cohﬁisaion'finds that the Federal Act and FCC Order allow AWS te select any
‘technically feasibla mathod of interconnection and acceds to unpundled network
‘ ' elemeénts with no limitation on Qistance. Accordingly, the Commigsion will not
\ accept USWC's. propowal and will adopc AWS' no limit midspan meet point

- ' recommendatlon
' M.’Callocation of AWS' RSUs and DLCs
‘ - : 1. AWS

' AWS sought-authority to collocate remote gwitching units (RSUs) and digital loop
e carrier systems (DLCs) at USWC premises. AWS argued that USWC's opposition to
' collocatign of any equipment that is not “transmiggion [*45] equipment” is
. contrary tae FCC and Minnesota Commisasion decisions. AWS acknowledged that the
1 FCC stated that it would not 1mmpd1atsly require an ILEC to permit collocation
‘ of swm:chxng equzpment However, AWS gtated that the FCC alsc left it to State
1 ~ Commission's to determine whether particular equipment is uged for
| interconnection or access to unbundled elements and noted that the Minnesota
| ~  Commigcion: determlned in the Consolidated Arbitration Proceeding that
| ‘ icnllocarlon of RSUs -and DLCa equlpment is required.

ﬁ ' A”Furthermore‘ accérding to-ANS,{UswC witness Londgren agreed to allow collocation
of RSUs and DLCe consistent with the Commission's limitations determined in the
conSOlldated arbltratlon procaedlng ‘

| v

{ . In its Bcief‘:USWC withdrew its objection to collocating RSUs based on the

H Commlsszon's ‘decision in the Consollda:ed Arpitration Proceeding. USWC

! . acknowledged: that the Commlssxon ‘has adopted AWS' position on collocating in

B .other arbitration proceedings but noted that those decisions have been appealed.
v Pending: the result° of the appeal, USWC agreed to collocate RSUs in its end

it : OfflCeS

3§‘Tﬁe Dépa#tment

‘The Départmént noted that the"Federa) Act and FCC Ruleg [*+46) had been

‘lnLarpreted by the Commission in its devision in the Consolidated Arbitration

- Proceeding. The Department stated that there was no reason to change ox modify
the Commisslon 8 earller decision to allow collocation of RSUe and DLCs.

f

‘ 4. The ALJ

) The ALJ stated that the Commission has explicitly ordared that U £ WEST permit
” RSUs and DLCs to be collocated. Consolidated Arbitration Order at 16. The
ﬂ Commisgion found that gollocated equipment need not be exclusively used for
| I intercoanection or access to unbundled network elements. Accoxrding to the ALJ,
AWS shauld be entitled to phygical collocation of equipment pecessary for

interceonnection or access to unbundled natwork elements, including RSUs and
DLCs. - .
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5. Commission Action

“Congistent with its reagoning and action in the Consolidated Arbitration Order,

. the, Commission will allow the collocation of RSUs and DLCs on USWC's premises.
It ig understood that, ‘as stated in the Consolidated Arbitration Order, RSUs ares
not to be used to avoid toll access charges by USWC.

N, Definitian of. "Collocatad Premincs"
1. USWC .

USWC argued that the definition of "collecated premigeg" should be resrricted to
UBWC's central offices [*47) and tandems, in which event requests for
collocating on premises other than tandem and end cffice switching facilitiee
would not be autcmatically granted but would be based on a kona fide request
process.

2. AWS

'AWS disagreed with USWC's proposed definition of "colleocated premises." AWS
4rguad thac the Federal Act,. Section 251{c) (6) obligates ILECs to provide
nondxscrimlnatory access -to colloca:ed space at 1ts "premises." AWS contended
“that the FCC has determlned thar premlses include a broad range of facilities
1nc1ud1ng central offices, wire centers, tandem offices, structures owned or
_leasad, ‘and any’ othex ‘8tructures ‘which house netwark facilities and public
right#-of-way, ANS asserted that USWC's proposed restriction contradicts the

. 'FCCQ's determination that collocaticn can only be limited 1f the ILEC
. demonstrates -that a particular location is technically infeasible. AWS noted

that USWC has not presented any evidence of infeasibleness of 10Lat10nh at
whzch AWS seeks collocatxon.

AWa urged that its aontract language should be adopted since (acccrding to AWS)

‘it is consistent with FCC Rules and the Minnegota Commission decigions in the
Consolidated Arbitration Proceeding. {*48)

',3) Thé.Départment

.'The Departmenc staced ‘that the Commlsslon adopted the FCC's position that
;vcolloqa¢1on must be perm1cted at LEC. central offices, serving wire centers, and

- tandem offlces, an well as.all. bulldings or gimilar structures owned or leased

'by the incumberit LEC:that house LEC network facilities. The Department stated
that»thara is . no reason to modify or change the Commission's decision on

collocation in this proceeding.

4. The ALJ

The ALJ recommended the same treatment in this docket as the Commission adopted
in ‘the Consolidated Arbitration Proceeding. According to the ALJ, “collocated

‘premiges” should be broadly interpreted to include all buildings and other
‘structures that contain netwark facilities.

5. Commigaion Action

Consistent W;ch'its reasoning and action in the Conssalidated Arbitration Oxder,
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the Commission will not restrict the definition of “collocated premisesa" to
central offices and tandemz aa urged by USWC.
0. Determination of Exhausted Space
1. USWC

- USWC proposed to condition physical and virtual collccation on space
. availability. The only party to address USWC's proposal was AWS.

- 2. AWS
AW3 noted that the FCC and the Minnesota [*49] Ccommisgion mandated that apace
fcr collocation he allocated con a firgt-come, first-zerved basis. FCC Qrder ?

o 585; Consolidated Order, p. 17. AWS stated that while the FCC permittad ILECY to

retain a "limited amount of floor space for defined future uses," ILECS were not
permitted to regerve space for future use cn terms more favorable than those
applicable to other teleccmmunications carriers sceking space for their own use.
FCC Order PP S85, 602, 604.

AWS asserted that to the extent USWC proposed to reserve space for its own use
- , “that cxceéds'thg'limi;acions impowed by the FCC its propesal must be rejected.
pwWS gtated that if USWC denies AWS collocation space due to space exbaustior,
the Commission should require USWC to provide detailed floor plans and explain
the uses of its space and stepsa taken to avoid space exhaustion.

3. Commission Action.

- Consistent with its reasoning and action in the Consolidated Arbitration Order
(page 17), the Commission will require USWC to explain and demonstrate the
uses of its-.space if it denies AWS access due to space exhauation.

P. Nondiseriminatory Access to Unbundled Network Elements L
1. AWS

AWS -agsertad that USWC is roguired by [*50] the Federal Act, Section
- - 251(e)(3) to:provide nondiscriminatory access to unbundled network elements at
— . any technically feasible point. According to AWS, USWC must negotiate in good
© faith for any special unbundling required for a wireless application.

AWS noted that FCC Rule 51.319 lipts the following network elementy that U S

WEST must make accesgible: local loop, network interface devices, local and

tandem gwitches, interoffice transmission facilities, signaling networks,

call-related databases, coperational support systems functions, and Operator

— cervices/dirgcccr? assgistance facililies. AWS noted that the FCC also stated
"that State Commissions could require the unbundling of additiomal network
alements. (FCC Qrdexr, P 366).

AWS reccmmended Chat the Commission raquire USWC to negotiate and make available
other unbundled elementes that are necessary for wireless applications.

2. USWC
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USWC. asaertﬁd that 1t ‘complies with all FCC requirements for providing unbundled
neCworK elemencs and that.there is no dispute on this issue. USWC, in acccrdance
- with FCC rules, will negotiate with other carrierg to make additioral netwcrk
elements available. USWC stated rhat AWS has not identified [*51) any
specific additional network elements which it sesks to unbundle.

3. The: Department

The’ Deparrment noted tiat the FCC requires that an INEC must make available at
‘least seven network elements and allows gtate commissions to require further

. elements.to be unbundled. The Department supported AWS' request that the
Commission require the parties to negotlate for additional unbundled network
elements rather than a requirement that AWS follow the bona [ide request process

suggested by USWC.
¢. The ALY

, ‘Accordlng to. the ALJ. 47 U.5.¢. & 251(c} (3) requires an incumbent LEC to provide
"nondleCrlmlnatory access to network elements on an unbundled basig at any
technlcally fedslble point. The FCC's rule requires the ILEC to unbundle the
followlng elements: network interface device, local loop, switching capability,
. xn:erofflce tranﬂm15310ﬂ fac111:1es, signaling networks, call-related data
_haqeg, opezatlonal support systems, and operator gervices and direcrory
'J_asslsLance 47 C. F R.§ 81 319

-"he ALJT ‘found that UbWL‘B proposed bona fide reguest (BFR) process for each
o unbundled €lement is inconsistent with the FCC rules and should not be allowed.
'The ALJ 4tated that USWC ‘is required [*S52] to provide nondiscriminatory
. agcegs, to unbundled network elements at any technically feasible point. A
network element - is consxdered technically feasible absent technical or
3'operatxonal conce:ng ‘that prevent the fulfillment of a request by a
~_t=]erommun;cations carrier. The ALJ .stated that if AWS determines that another.
.aapnct of- unbund]xng is raquired for a specific wireless application, USWC must
_.negorlate WLth AWS in good faith for such application. Such an element must be
"prov1ded unless UsHC demonstrates it is not technically feasible.

'Cqmmlasion‘Analysis and;ACCLOn

In the Consolidated Arbicratién ORDER AFTER RECONSIDERATION, the Commission
ArEJeCCed USWC's request for a’ BFR process for each request for subloop access.
“The Commlssion qtated

U S WEST'S request for a: BFR process for each request for gubloop access
‘reverses the thrust of the Act and the FCC rules and the burden of prcof
 ¢stablished in the Commission's own procedural order.®
(Racongideration Order at 16).

The Commisasion finds that this reasoning should apply with equal force to this
case. The Comwmission will require unbundling of additicnal elements on a
cage-by-case basis il it is technically feasible. [*53] 47 C.F.R. § 51.317.
 Under the burden of proof established for this procseding, USWC will have the
burden of proving the unavailability of particular unbundled network elemantas.
Absent such a showing, USWC must provide nondiscriminatory access to unbundled
network elementsg, including specific wireless applications, through negotiation.
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Q. Access to Operational Suppert Systems

Opéfa:ional support systems (0S5) include a variety of computer databases and
aystems which support network operating services. The parties did not agree
whether USWC should be requlred to develop and implement electronic interfaces
‘for access to lis operacional support eystems for ordering, provisioning and
maintenance/repalir functions.

. .. Aws'

AWS complained thalt USWC has denied its legal cbligation to provide
nondiscriminatory access to ita gupport systems, arguing that its legal
‘obligation under 251{c) is mutually exclusive. According to DMWS, USWC has
separate. and ‘independent duties ta: (1) negotiate in good faith; (2)
interconnect tacilities and equipment; (3) provide nondiscriminatory access to
network elements on an unbundledubasis; (4) otter telecommunications services
‘for resale at wholesale (*54] rates; and (S) provide physical and virtual
'collocatiph. -

CAWS argued chat w1chouc greater specificity in an agreement, it will not be
guaranceed the game access to information as is available to USWC. AWS' proposed
Interconnectxon Agreemenr Qection 3 containeg terms for theé pruvision of an
1nterface for transterrlng and recezvxng Crder Confirmatian, Completion Notices,
-and other 1n£ozmacion Section S(C)‘contalns AWS' propogal for the provision of
‘maintenance/repair interxface inc¢luding the implementation of uniform industry
,étanda:dbgbeing-developed by the Order and Billing Forum.

2. um:'

. Uswc countered chat Aws did noc ra*ae this issue in its petltlon and therefore

 'the Arbitra:or néed not consider it. According to USWC, the Federal Act limits
the Commlasion 8 .consideration. ‘&f jssues to those that are raised in the

o petztlon :and in rhe response. USWC stated that it has not received a proposal
- from AWS. on. electronlc acceas and without knowing AWS' requirementg, it canaoct
_ formulate A responue Uqwc gtated that AWNS and U S WEST have only had limLced
j:negotlatlou of system accesr and that ‘it (USWC) is willing to continue
'negotlations on - thls issue. :

uswc argued that neither the Federal [#55] Act nor the FCC Order requires
unbundled access to OSS. ‘for ‘intercomnection. USWC stated that the requirements
stated 1n FQC Rules P51.305 are extenaive and detailed and do not include accesgs
to operacxona},support systems. Because both of rthe intexrxconnecting companies
maintain all facilities required to service their end use customers, there is no
need to ‘accéss the other carriex's 0SS. USWC stated that it will evaluate any
requeat from AWS to determine if it is achievable, the timing and the cost.

3. The Department

The Department recommended granting AWS' request for raeal time, electronic
interfaces ({(access) ro USWC's OSS ‘services: ordering, provigioning, and
maintenance‘syatems The Department gtated that FCC Rule Section 51.319(f)
Bpec1chally requires LECs to unbundle and provide nondiscriminatory access to
the netwerk operacLons aupport systems functions of pre-ordering, ordering,
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prov;s;oning, mdlntenance and repair, and billing functions. The Department also

noted that .in the .Consolidated Arbitration Proceeding, the Commission
' 1nte;preted:theAECCvFirsc ‘Order and rcfuged to rescrict how a purchaser of
unbundled network elements might use those unbundled elements.

4. [!56]f The ALJ
The ALJ noced thac USWC' s operatlonal support system is a network element. The
ALJ reasoned that because USWC's operational support systém is a network
_element, ‘both the Act and FCC mandate accessz on a nondiscriminatory basis. To
"meat the Act's ‘and the FCC's requirements, the ALJ stated, USWC must provide
accegds to AWS at least equal in qualirty to that enjoyed by USWC. Because the

record is void of any proposal by USWC to provide guch parity, the ALJ
concluded, it is reasonable to apply the electronic interfaces proposed by AWS. |

S. Commission Action

The Commission finds that 0SS igs a network element. As required by the Act and
FCC,: therefore, the Commission will direct DUSWC to grant AWS access to thesge
.. Bervices on a nondmscr:mlnatory ‘basis. This decision is consigtent with the
‘Commigaion’s zetusal in’ the COnsblldated Arbitration Proceeding to restrict how
-a purchaaer af unbundled neLwork alements might use those unbundled elewments. It
S also conalstent with the Eighth Circuit Court. of Appeals’ July 18, 1997 order
) % petitlons for revxew of the FCC 8 rules lmpleentlng the Telecommunicarions

L Act of 1996.
R.vReme@ies‘fbr Service Quality Violations
1. AWS '

[*57] Aws recommended SLandards relatlng to network reliability, network
‘interface specificat1ons, exror performance, operaticns, and adminigtration cf
outages -ANWS -stated that its. pzoposod gervice quallty standards should be met

by Uswc and SPElelc temedles mposed if not met.

- USWC recommended that service quallty standards be determined in a separate
proceeding 51mllar ‘to. how costs are being addregsed. Although no. current pending
_servige quallty case’ includea AWS, the standards determined in Docket No.
411/M 96— 729 855 909 Merged rould be applied to the U S WEST-AWS relationship.

‘Regardlng performance credlts,.Uswc objected to AWS' attempt to enforce
penalt;ea on USWC for not meeting AWS' requested performance standards. USWC
asserted that penal:;es are. 1llegal, unwarranted and unrelated to any harm that
AWS may. suffer. USWC argued. that there is no evidence in the record that these
penalties are. apprcpriare nor doas the Act or FCC rules permit them in the
‘cantext of .an arbitrated proceeding. USWC concluded that if AWS believes it is
being: lllegally dlscrxminated against it can seak remedies from the Commisaion,

the FCC or che courts.
3. The Department

The Department L‘SB] stated the Federal Act requires that the quality of an
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-unbundled elemenc ‘and the. access to such unbundled element shall be at leasc

“equal in guality. to that which the incumbent LEC provides to itself. The
Department further noted :hat the FCC stated in its rules that if technically
feasible the quality of an ‘element and access to that element may "upon request,
- be auperxo: ig. quality to that which the incumbent LEC provides ro itaelf." The
Department noted that competitcrs purchasing unbundled elements have a
legitimate ‘interest to ensure that their customers receive high quality service.
wWithout Spegif\c servica qu;licy or performance standards a competitor may be

“unable to angure the quality of service it expects. The Department stated that
if USWC dQoea not provide a sufficient level of service quality for its own
customers, competitors should not be limited te that standard.

The Department noted that the Commisasion's service gquality rules set broadly
defzned mznlmum atandards. -As such, they should not be the basie for setting
_Bervice. quallty standards for competitcorg. The Department stated that AWS's
' proposal,. inclyding penalty provisicns, reasonably addressed its needs as a
[*59} competitor uszng USWC ‘84 network elements and services.

4. The ALJ

The ALJY noced the 1mportance of ‘gervice quality srandards in the provision of
'wxrelesa sg:v;geb Qver the years, the ALJ observed, AWS has experienced
fg'problems with USWC in texms of prov1sion1ng delays, service outages and
‘' blocking. The ALJ: stated thdt 'AWS has drafted detalled quality and performance
standards which relate dlrectly‘CO the functions of Network Reliability, Network
_I*nte: dce Speciflcaclons Error’Perfcrwance, Operations and Administration of
"Outages The ALT found chat @ach of. the proposed quality and performance
scandardb'ié'based on specific industry standards, raeliability objectivea and

- performance Specifications.

By contrast, 'the ALJ found, USWC has failed to present evidence regarding its
) 1ncarnal qual1ty or performance standards to agssure that its customers receive
;,the qual;tj of.rerv1ce to wnlch they have become accustomed. The ALJ concluded i
- that the service quallcY standards and pe*formanbe credits proposed by AWS '

shouLd be. approved
,Comm\aaion'Achlon

‘f The Comm1asion wzll adopt che ALJ 8 recommendation and reasoning and require U S
' 'WEST ta meec the sexvice quality ‘standards proposed [*60] by AWS and be
lxabla for specmflc remedlea 1f those standards are net met.

S AccQES<tQ»Poles, Duécs, Conduits and Rights of wWay

The partieg agreed that USWC must‘provide nondiscriminatory access to poles,
ducts, conduits, and rightg-of-way, but disagreed as to what extent USWC must
accommodate. AWS needs and whether USWC should be abkle to reserve 15 percent of
rapacxcy for maintenance and adminiscrative purposes.

P

1. "AWS

AWS argued that USWC must provide nondiscriminatory access to its poles, ducts,
conduicg, and rlghca of-way in the asame fashicn and cn the same ratesg, terma and
LondlLiOna ‘as it provides xtself or other third party. According to AWS, this
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»:-access must acccmmodate AWS' technological needs, including the use of
" alternative. technologies such ag micro-cell technology. U 5 WEST must take
freascnable,s;eps to provide accesc even to the extent cf modifying its
" facilities to increase capacity. AWS stated that USWC should he allowed to
regerve space only to the extent necessary for required maintenance and

-administrative purposes baged on generally accepted engineering principles.

. AN§ objected to USWC's plan tao reserve 15 percconht gpare capacity in its conduits
and [*61]  ducts for itaelf while denying access to facilitiea by AWS. AWS
clariiied.that'it does not objact to USWC retaining a reasonable amount of
necessary capacity for maintenance and administrative purposea. However, AWS
asserted that & 15 percent.reserve capacity was not supported in the record and

. should not be the standard authorized level of capacity resgservation. AWS noted

" that the FCCL in its order at Paragraph 117C, does not allow an ILEC to favor
itself by resexrving capacity for' some undefined future need. AWS noted that the
Commigsion in the Consolidated Arbitratior Proceeding (Consclidated Order, pp.
43-44) also recognized the need for USWC to reserve capacity for maintenance and -

' édminiétrativeWpurposes according to gererally accepted engineering principles.

.. AWS objected to USWC's.claim that access requirements are reciprocal for AWS.

.. AWE argued that this . pc91t10n is contrary to the FCC Order that determined that
"CMRU prov1ders are not LECs for purposesa of the Federal Act. Furthermore, AWS
‘=rated. the Commission in the Consol1dated Arbitrated Proceeding did not placae
77reclprocal obl;gac1ons on carriers other than USWC and recommended that this

ipos1tion ghould be regected in this (*62] proceeding also.

_2. Uswc:‘

_f,USWC‘Stated that 1t will provide nondiscriminatory access to its poles,

3vccndu1ts, 1nnerduct rights-of- way,-on a first come, first served basis, as long
as. capacity exists. USWC aﬁkncwledged that the Federal Act Ssction 251(b) (4)
obligatez all local exchange ‘carriers to provzde access Lo competing
telecommunicatlou providers but asserted that this would include AWS not just

- ILECS' such as USWC "UsSWe argued that contract: prov1q10ns must be reciptrocal for
~both parties ot just the incumbent. USWC claimed that it should not be

required to conqcruct or rearrange facilicties for another carrier and should be

~allowed to. keep 15 percent of available capacity for maintenance and repair

 'purposes.

”:Regardlng AWS s reference to its micro-cell devices, USWC testified that placing
" these daevices ou the tops of poles may cause network reliability concerns. USWC
“also obJecred tc AWS seeklng to place the burden on USWC to obtain authority for !
‘_rlghts of -way- on ‘behalf of ‘AWS. USWC noted that it acquired its existing rights

through specxf;c permits, licenses, or easements from public and private
parties, - USWC -argued that it has no authority, under Minnesota law, to extend
{63} its easement righte that it has acquired from some oLher party, to AWS.
o uswc auggasted ‘that AWS should seek authority from rhe granting authority
" directly for its own uge.

3.'Tbe.Depértmenc

The Department recommended following the decisionsg in the Congolidated
Arbitrated Proceeding and require USWC tc make reasonahle efforts to accommodate
access by AWS and provide that 'ahy disputes should be resolved by the
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: Comm1551on

Regarding the 15 percenc rcsarve capacity isaue, the Department slated that USWC
- -ghould be requlred to show that it is regerving capacity only for maintenance
and adminiscrarlve purposes in accordance with generally accepted engineering

pr1nc1ples
4. The. ALJ
The ALJ:noted'that'Section 251(b) (4) of the Act places the duty on USWC to

afford,;ccesb'to poles, ducts, conduits, and righta of way . . . to competing
providers of telecommunications on rates, terme, and conditions that are
consistent with section 244.

Seation 244(f)(1) requlres utilities to provide 'nondiacriminatcry access to any
polc,.condUit, or right of way owned or controlled by it". The ALJ noted that
this language ‘i repeated in 47 C.F.R. § 1.1403 and that Paragraph 1163 of the

[*64] " FPC’B Firsr Ozder requares

ut111t1e> ro take all zeasonable steps to accommodate raquests for accegs in
: fthese sltuaticns .Before denylng access based om a lack of capacity, a utility
'-mwst explore potential accommodatlons in good faith with the particg seeking

aCCes.; - -"’

The ALJ ‘ciced che Commis ssion's ofdef in the Consolidated Arbitration Proceeding
in whlch nhe Commteslon held that U & WEST could

'~‘“adminlstrat1ve purposes, based upon generally accepted englneerlng princzples
TfConsolldaCed Arbltratzon Order at 44.

S The ALJuﬁqund thac USWC falled to prove in this proceed;ng that generally
i accepted engineerlng nrlnrtples require it to reserve 15 percent of the capacity
- of ducts and conduits for maintenance and administration. Therefore, the ALJ '
_jconcluded USwC: must make reasonable efforts to accommodate access by AWS to U S
. WEST faCletles in accordance with applicakle law. Disputes aver whather a

ireasonable aCCommodatxon has been made should be submitted to the Commigsion.

AiRegarding’the'rightv of way dispute, the ALJ srtated chat AWS should be afforded

,[;nondlscr1m1natory access to USWC'a rights [*65] of way and related facilities

" on the -same terms and conditions:which USWC provides to itgelf or a third party

CAn agcordance with gection 251(b) (4) of the Act, Acgcording to the ALJF, such

[ access must accommodate the different tecknological needs of AWS as a CMRS
providar to'the_ex;on: technically feasible.

5. Cbhﬁi#éion Action
-}Eollowing the'reasoning‘and recommendations of the ALJ and the Department and
~congistent with the Commissicn's Order in the Consolidated Arbitration

Eroceeding. the Commission will require USWC to make all reasonable efforrs to
provide access to its poles, ducts, conduits and rights-of-way.
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B EQéiuépiQn of onpdséd?Concraccs

AWS argued thdt lts agreement should be adopted because it is clear and complies

WICh federal law’ covering all issues necessary £or a procompetitive

1nterconnection Agreement.'AHS amsercted that USWC's agreement is ambiguous,

internally inconsistent and anomplete AWS also cbjected that USWC's agreement
' also defers ‘too many - 1asues for future negotiation.

¢

2. USWC:

USWC stated that its Type 2 template agreement chould be adopted because it has
been revmewed and approved by nine state commigsions and complies with [*6§]
Sections 251 and 252(d) of the Federal Act. While AWS claims its proposed
agreement is supetxcr, “USWC. argued. that a review of both agreements shaws the
top1cs are’ vxrtually xdentlcal and language of apecific provisions governlng
- general terms and conditions are similar. Where language is' different, USWC

. stated, _Uswc_s,proposed‘agreement is fair while AWS' agreement tends to favor

- AWS . ’ o oo o

wc denLed hNS' claxma that us WC & agreement is repetitive, amblguous, and
. .'1nterna11y conalsLent USWC' czted varicus examples where its language is more
,f  speclflq and. eﬁfevtively ‘addresses the parties obllqations according to law.
'f,USWC claxmed chac AWS ' proposed agreement places a number of contractual
obllqations ‘on’ USWC thact is covered by exlstlng law. To the extapnt that AWS
contract gocs beyond what the law requireas, USWC argued, it is improper and
tunfalr

3h 1he DeparCmert

47:The Department nornd that the COmmlsalon has the authority to select eithex
{.;partzes' concract in thls arbltratxon but favored the AWS contract because, it
_‘stated ‘the- USWC concract leaves isaues open to be resolved in a separate
- agréement. 1nclud1ng collocatwon unbundled elements and rates, and terms for
ancillary serv1c»s . [*67] The’ Department advisad that USWC's approach left
' too many 1ssues unresolved concrary to the intent of the arbitxation process.

'I'he M.J o
A The ALJ recommcnded chat Aws' propoaed interconnection agreement should be
,adopted ag the :agreement of the’ .partiee except ac otherwise modified or limited

by the. dec1s:ons in this arbltracion

.The ALJ found .that the act requlres that a partcy perltlonlng for arbitration is
requ1red to provide the Statae: CommLSSLQn with

.. all relavart documentatxon concerning (i) the unresolved issues; (ii) the
. posltion of each party with respect to those issues; and’ (1ii) any other issue
jdzsousqed and resolved by the parties.

47 U.S.C.§ 252(b) (2) (A).

'The ALJ noted*tha: a State Commigsion is then empowered to impose apprcpriate
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fﬂcondiciﬁﬁ&vﬁﬁoﬁﬂthé parties to the agreement. 47 U.S.C. § 252(b)(4)(C). The ALJ
etated that the Act contémplates an actual contract emerging from the

' arbit‘ration—:hm u.s.Cc. § 252 '(e).(zl (B) .

"The ALJ fcund that the AWS contrart more comprehengively addresses technical
‘;nterconnection matters and con:ains general terms and conditicns customarily
contained in standard commerC1al agreements. The ALJ also found that the AWS

 [+68] .;céntract more comprehen51vely addrcsses issues that,. if not addressed,

"might delayvo:_prevent the parties’' achievement of an intexconnection agreement.

'By contrast, the ALJ noted, the USWC proposed contract deals with several
cruclal areav by setting them agide for resolution by a separate agreement. The
' ALJ noted. that getcing issues apide without the agreement of the parties could
delay implementatlon and achievement of an intercomnection agreement. The ALJ
did not find the fact noted by USBWC, that USWC'a precposed contract hasa been
selected. as the template by other State Ccmmissions persuasive. The ALJ noted

“that the Comm;ss;on hag rejected USWC's propos°d contraat in favor of AT&T's
proposed contract language in theé Consolidated Arbitration Proceeding.
.(Consalldated Axbltratlon Order at 7).

- Commxus;an Ac:ion

”frhé'égreemgn;q, the Commlsslon belleves that it st choose, as it did in the

; Consolldated'hrbltrated Proceedlng, in order to facilitate an orderly

vzlmplementatzon of the arbltraced ;agreement. In the Consolidated Arbitration
Order, tha Comm1331on stated at page 8: '

The chmlsSLOn sees [-59} no impediment in the Act to incorporating _
provi31on9 ‘of - that contract or any other into its final decision. Indeed, the
"Act. contemplates agtudl concracts ‘emerging from these arbitrations, providing
for subsequent Sﬁate commlsexon revxew of "an agreemenc adopted by arbitration
ol - {emphasis’ addﬁd) " 47 1, S C.. § 252(e) {2) (B). In adopting apecific
= contractual language, the. Commzsslon is merely lmPQSinq terms. and conditions
o under authority of che Act. See '47 U.S.C. § 252(b)(4)

: Having rev1ewed boch propoaed contracca and the arguments of the parties, the
':COmm1551on fznda that AWSY. proposed 1nterconnectlon Agreement compliecs with
federal law ‘and- more comprehen31vely addresses the contract: issues.

: For these reaaons and othera staLed by the ALJ and the Department the

_.CommiSSLOn flnds that AWS‘ praposed contract offers the best alternative among

- the competing propoaals submxtcad in this proceeding. Therefore, the Commisaicon

S will adopt it @s: a Lemplate for .an agreement between the parties, except as
modlfled or.- llmiced by the decxs;ons in this arbitration.

i.U,uArBitratidn Costs

'Based on. the 421 company code number portion of the docket number assigned

15*70] ' to this proceedlng, all costs of this arbitration would be borne by

USWC . AWS was. not assigned a company code number and that oumber had not been o
made partiof ‘the docket number because it was presumed, at the time that docket ‘
number was assigned, that the publlc agencies (the Commiggion, the Office of
'Adm;nlstrative Hearlngs, and the. Department) did not have the authority to bill

LEXISNEXIS LEXIS-NEXIS
G2 A iraonrr of the Recd hioevict e grmn (L A mevber of che Kot Tisevser ol ewsgs

anpErEn BIMDVAT 4 2. n2nY SOINT OTOMINAY 14 Re4ay

) LEXIS-NEXIS

. &A:munM\\unal& Pt




LL-14-97 § 7:42PM WILKINSON BARKER LA~ 202 508 97001733
SCiNL DY - L |
N RE. Page 34,
1997 Minn. PUC LEXIS 118, *70 - LEXSEE,

- ».ws.._.'.'-

:;On ‘May. 12 1997 Uswc nctlfied the Comn1ssion that it objected to bearing all
':1costa aaacc13:ed with thlﬂ docket and on June 2, 19897, the Commission requested
“ iutetested part1es file comments and reply commenta '

Subeequently, Awg volunrar;ly agreed to share equally with USWC concerning the
- B cogtg in- thzs arb;tratlon proceeding. AWS clarified, however, that it does not
_belleve thac the CONNISBLOH has authoricy, under Mlunesota statutes or the Act,
L £O asseds Ccosts’ of this- arbxtration proceeding againat AWS. AWS stated that itsg
'vw1111nqneas to share the. casta. of the arbitration should not be construed in any |
wa/ as - uubjectlng Aws to fucture. assessments under Minn. Stat. § 237.295.

g _The«Commxsalpq_acknowledggs.ANS' agreemenr to ghare equally the .costg of thisg
— »arbitration (p- 412/EM 97-371) with USWC. These [*71] costs include the costs
) - " of the- Department, the Offlce cf Administrative Hearingsg, and the Commigsion.
: . The Commlssion understands that AWS' willingness to share the costs of this
arbitration daoes not necessarzly imply that AWS is subject to future assessments
.. under: Nlnn Stat § 237. 295, In light of AWS' agreement to share equally in the
-,{cosrs of . thls arbltratiou W1th USWC it is not necesgsary for the Commission to
: o ‘determiue in: its Order Whether it has the authorlty -and obllgatlon to assess
R t..-".costs agalnst AWS :

"oRDER

1. That ChL CQmmiasion Cake admzniatracive notzce ‘of the FCC' 8 First Report and
Ordar, In the: Macter of Implementat;on of Local Compet:tzon Provisions in the

' Telecommunicatxons Act’ of 1996 cc Docket No. 96-98, dated August 8, 1996. _f

’{“ Order, inrlud;ng the followzng

. t'f; that Lhe agreement expressly state that any future. mod;flcatzons or amandments
- g'will be brought before the Commission for approval

| :"::i 3. Mlnn Rules. Part 7829 3000 aubp 1 ig varied and the parties are directed
to file ‘any.pefitions for rehesring [*72] or zeconsn.derat:l.on within 10 days
‘of.’ the lssuance of the Order from this meeting.

| ' S If A party f;lea for reconsiderat1on, the pdrty ‘shall submit alternative
- j‘_nvcontrart language to zmplement itg proposed regolution of the issue(s) that it
’ - wante the Commisaxon to reconszder .

t5 U WC and AWS ghall’ aubmzt a flnal COQCIELC containing all the arbitrated and

: negotlated terms, to ‘the Comm:aqxon for review pursuant to 47 U.$.C. § 252(e) no

;later ‘tHan’ 20 days Erom- ‘the seIV1cn date of the Commiasion Order in this

v prcceedlng If a.party objects ‘ta.any language in the contract, the party must

- f:ndxcate the pasis for that objcctlan ag part of the filing of the contract, and
: tbe party must submit propoeed alternatxve contract language.

e

The contracclng partxea shall serve their contract on the service list
prov1ded by the Commission. The contract mugat be served on the date the contract
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- lnis.submitted‘to:thé'COQMiésicﬁﬂN

The partles, partlcipante and interested persons shall have 10 days Erom the

. - ;daLe the partids’ submit their contract to the Commisgion to file comments
' Avregarding the conczact '

8 Thls order shall become effective immediately.

po—

BY ORDER OF THE COMMISSION
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ORDERNO. 9% _23 .
ENTERED AUG 0 4 1997

- BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
ARB 16

In the Matter of the Petition of AT&T Wireless )
Services, Inc., for Arbitration of )
Interconnection Rates, Terms, and Conditions ) ORDER
Pursuant to the Telecommunications Act of )
1996. )

Procedural History

On October 3, 1996, AT&T Wireless Services, Inc. (AWS), served U S WEST
Communications, Inc. (USWC), with a written request under the Telecommunications Act of
1996 (47 U.S.C. §151 et seq.) (the Act). The request asked USWC to terminate AWS’s
existing interconnection contract and negotiate a new agreement for interconnection, services,
and network elements under the Act to facilitate AWS’s provision of wireless services in
Oregon. On March 6, 1997, AWS filed a timely petition for arbitration with the Commission.
In accordance with §252(b)(1) of the Act, AWS requested the Commission to resolve all the
unresolved issues raised in AWS's petition. Ruth Crowley, an Administrative Law Judge with
the Commission, was designated to act as Arbitrator.

On April 1, 1997, USWC filed a Response and Motion to Dismiss. On April 2, 1997,
the parties and the Arbitrator held a telephonic prehearing conference. During the conference,
the parties agreed to the schedule for this docket, including an opportunity for AWS to reply
to USWC’s motion to dismiss. On April 25, 1997, the Arbitrator issued a ruling denying
USWC’s motion to dismiss and determining that all the issues for which USWC requested
dismissal were proper for arbitration under the Act. On May 9, 1997, another prehearing
conference was convened by telephone to discuss procedures, discovery issues, and related
topics.

An evidentiary hearing in this matter was conducted on May 20, 1997. After the
hearing, AWS filed five exhibits (AWS 15 through AWS 19). Through stipulation or by
ruling of the Arbitrator, these items were admitted into evidence. The parties filed briefs on
June 13, 1997. The Arbitrator’s Decision issued on July 3, 1997, and the parties filed
comments regarding that decision on July 14, 1997.



